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REDACTED VERSION

Matter of1 Daun-Ray Casuals, Inc.
Pile: B-255217.3; B=255217.4
bate: July 6, 1994

Jos)l R. Feidelman, Esqg., James J. McCullough, Esq., and
Brian "D" Henretty, Esq., Fried, Frank, Harris, Shriver &
Jacobson, for the protester.

Dennis J. Riley, Eaq., Jared H. Silberwan, Esq., Craig A.
Holman, Esq., Elliott & Riley, for Wind Gap Knitwear, Inc.,
an interested party.

Catherine C. Morris, Esg., and Michael Trovarelli, Esq.,
Defensa Logistics Agency, for the ageancy.

Ralph 0. White, Exq., and Christine S. Melody, Eag., Office
of the Ganeral Counsel, GAO, participated in the preparation
of the decision.

Proteast that agency failed to conduct meaningful discussions
by not advising offeror of adverse reports regarding its
past performance is sustained where the agency concedes that
discussions were not held and the rescord does not clearly
demonstrate that the protester was not prejudiced as a
rasult of the failure,

DECISION .

Daun-Ray Casuals, Inc. protests the award of a contract to
Wind Gap XKnitwear, Inc. pursuant to request for proposals
(RFP) No.: DLA100-93-R-0207, issued by the Defense Logistics
Agency (DLA), Defense Personnsl Support Center, for 277,980
polypropylene undershirts for use in cold weather. Daun-Ray
" argues that the award to Wind Gap was improper because,
among other things, the agency failed to hold meaningful
discussions with Daun-Ray regarding its past performance.

We sustain ths protest.

‘Phis decision was issued on July 6, 1994, and contained
propriatary and source selection sensitive information
subject to a Genaral Accounting Office protective order.
Since all parties have waived any objection to its release,
this decision is now removed from the coveraga of the
protective order.
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BACKGROUND
The Initial Compstition

This RFP was issued on April 29, 1993, as a small business
satraside for the purchase of a base quantity of 277,980
polypropylens cold wsather undershirts, with an optional
quantity of an additional 277,980 undershirts, The RFP
anticipated award of a fixed-price contract to the offeror
whose offer was svaluated "most advantageous to the
government, cost or price, technical quality and other
factors considered." . The RFP also advised that option
quantity prices would be combined with the offeror's base
quantity price to determine the best value to the
governmant. Further, the RFP advised offerors that
tachnical merit would ba wmore important than price, but
noted that as proposals bacame more squal in merit, price
would becoms more important.

Section M of the RFP set forth the following evaluation
factors, in descending order of importance; (1) product
demonstration model; (2) past performance; (3) manufacturing
plan; and (4) quality assurance plan. Offerors wera advis~d
that each evaluation factor, as wall as the overall
proposal, would be rated highly acceptabla (HA); acceptable
(A) ; marginally acceptable (MA); or unaccaptable (UA),

Offerors were also advised in section M of the RFP that the
avaluation would examine past performance in connection with
determining the credibility of proposals and each offeror's
relativa capability. To assess past performance, tha agency
stated that it would review information included in the
proposal, as well as information available from past and
current customers, other government agenciaes, and consumer
protaction organizations. According te tha RFP, this review
would consider:

*

"the offeror's record of conforming to
[g]lovernment specification requirements and

to standards of good workmanship; the offeror's
adherence to contract schedules, including the
administrative aspects of performance; tha
offeror's reputation for reasonable and
cooperative behavior and commitment to cuastomer
satisfaction; and generally, the offeror's
businesslike concern for the interests of the
customer."

Furthsg, the RFP stated in section M that "[o]fferors will
bz given an opportunity to address especially unfavorable
reports of past parformance, and the offeror's response, or
lack thareof will be taken into consideration."

2 B-255217.3; B-258217.4
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Four offerors submitted proposals by the initial cloeing
date, After an initial price and technical evaluation, the
proposals--listed from lowest priced to highest--were rated
as follows:

Product Past MLy, QA Total

-Model Perf. PElan Rlan Rating
MA
A
A

Wind Gap A A A MA
company A A A A A
Daun-Ray A A A A
Company B A A A A A

The three lowest-priced offers were included in the
competitive range; company B's offer was axcludsd bacause of
its significantly higher price,

Negotiations wers opaned with the three competitive range
offerors and each was asked to provide cost data to support
its proposed price, In addition, Wind Gap was given an
oppertunity to address past parformance deficiencies because
of its marginally acceptable rating in the area of past
performance. According to the agency, Wind Gap had two
contracts in the previous 3 years with the Defense Personnel
Support Center, and Wind Gap's performance on both contracts
was delinguent,

i . VAN .
During these negotiations, Dé&nlnay was not given an
opportunity to discuss its past performance because it
received an acceptable rating under this category.
heccording to the agency, Daun-Ray had completed seven
contracts in the 3 previous years, with four of the
contracts complated on time. The agency noted that of the
threa delinquent contracts, one delingquency "was sxcusable,
one inexcusable, and ons was not held against Daun-Ray
because it was the subcontractor and the delinquency was
caused by the prime contractor."
After discussions were completed, the agency reguested and
received revised proposals and cost data. Although the
proposals wers resvaluated, the technical evaluation ratings
remained the same, and the agency requestad best and final
offers (BAFO) by August 27. The BAFO unit prices~-svaluated
by averaging the unit price offered for both the basic and
option quantities--and the total prices for both the base
and option quantities were am follows:

wind Gap $8.75 $4,864,650
Daun-Ray 8.995 5,000,860
Company A 9.105 5,062,016

After considering the rasults of the technical evaluation
and the proposaed prices--and specifically, after considering
Daun-Ray's acceptable past performance rating compared to

3 B-255217.3; B~255217.4
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Wind Gap's marginally acceptable rating~-the contracting
officer determined that Daun-Ray's offer presanted the

bast valus to the government. On September 17, the two
unsuccessful offercrs were notified of Daun-Ray's selaction
for awvard, On Saptember 22, Wind Gap filed a challenge

to Daun-Ray's size staptus with the Small Business
Administration (SBA), and on October 4, Wind Gap filed a
bid protest with our Office.

The Wind Gap Protest

In its protest toour Office (B-255217,1), Wind Gap argued
that the agency improperly evaluated its offer, and that
it wvas unreasonable to conclude that Daun-Ray offered the
best value to the government. Although the protest was
filed prior to award, the agency decided to procesd with
psrformance notwithstanding the protest, and on November 3,
Daun-Ray was awardsd tha contract.

After receipt of the agency report prepared in response

to the protest, and receipt of the protester's commesnts on
the report, we prepared written questions for the reocord
"identifying additional information needed to prepare a
decision. One of these questions involved the agency's
assessment of Daun-Ray's past performance on three specific
contracts. In preparing a responss, the agency concluded
that a clerical error had caused a mistake in thoe evaluation
of one of Daun-Ray's sarliesr contracts, and that the
contract--originally svaluated as excusably delinguent=~~
should have bsen svaluated as inexcusably delinguent.

After identifying the error,;the’agency decided to. ,
resvaluate the past pertormance?portion of ‘Daun-Ray's
technical proposal. The contracting . officer concluded. that
the original assessment of Daun-Ray.as delinquent on one out
of maven contracts performed in the previous 3-year period
was incorract. Instead, the contracting officer decided
that Daun-Ray was delinquent in making timely deliveries on
seven out of nine contracts performed in the previous 3-year
psriod. For three of the nine contracts at issue--DLA100-
90-C-0502 (contract =-0502), DLA100-90-C-0433 (contract
-0433), and DLAl00-91-C-0400 (contract -0400)--tha agency
concluded that if the svaluators had considered correct
data, Daun-Ray would have received a score of marginally
acceptables.

‘on October 18, the SBA decided that Daun-Ray qualified as a
small business, and cdenied Wind Gap's size protest.

"The agency explained that the irformation regzrding the
remaining contracts was not conclusive about the cause for
(continued...)
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As a result of this reassessment, the contracting officer
decided that:; (1) Daun-Ray's rating under the past
performance evaluation criterion should be downgraded from
acceptable to marginally acceptable; (2) Wind Gap, and not
Daun-Ray, prasented the best valus to the government; and
(3) the agsency should tarxinate Daun-Ray's contract and
awvard the contract to Wind Gap. Also, since the agency
concluded that the information already available in its
files established that the delinquencies on these threa
contracts wers inexcusable--and since it concluded that
Daun-Ray would be unable to effectively rebut thac
information in discussions--thes agancy decided there

was no nead to reopen discussions with Daun-Ray before
terminating its contract and awarding to Wind Gap.

On February 2, 1994, the agency orally notified Daun-Ray of
itz detision regarding the reevaluation and reaward, and on
February 16, Daun-Ray filed this protest. After deciding to
proceed with award notwithstanding the protest, see Federal
Acquisition Regulation (FAR) § 33,104(b) (1), the agency
awarded a contract to Wind Gap on March 9. As a rasult of
a settlement agreement hetwsen Wind Gap and the agency to
resolve the Wind Gap protest, the agency agreed that

Wind Gap would racaive the basic contract quantity of
277,980 undershirts, and would receive the option amount--
100 psrcent of tha basic amount--after resolution of
Daun-Ray's protest to our Offica.

" MEANINGFUL DISCUSSIONS

Daun-Ray argues that the decision to. terminate its contract
and award to Wind Gap was unreasonable because the agency
failed to hold discussions with Daun-Ray regarding the
evaluation of its ‘past performance. According to Daun-Ray,
the .agsncy's failure to hold discussions violated the
Competition in Contracting Act, tha terms of the FAR and the
exXpress terms of the RFP., Daun-Ray also argues that the
agency's failure to hold discussions resulted in the
inclusion of erroneocus information in the evaluation of
Daun-Ray's past performance, and that these errors led to an
unreasonable cost/technical tradeoff decision.

In response, the agency acknowlasdges that it chose not to
discues with Daun-Ray the negative information relied upon
to downgrade the firm from acceptable to marginally
acceptable under the past parformance svaluation factor, but
argues that Daun~-Ray was not prejudiced by the downgrading

"(...continucd)

the delinquency, and therefora, it based its decision to
downgrade Daun-Ray only on the three contracts identified
abovae.

5 B-255217.3; B-255217.4
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of its proposal without disciissiona. Specifically, the
agency explains that since Daun-Ray paid compensation to the
agency to negotiate extensions in the dalivery schedule on
the three delinguent contracts at issye, and thus
acknowledged that the delivery delinquencies wers legally
inexcusable, Daun-Ray could offer nothing further during
discussions that would result in an evaluation assgasment
higher than marginally acceptable, Alternatively, in
supplemental filings, the agency argues that: (1) the RFP
provision advising that offerors would receive an
opportunity to respond to unfavorable past psrformance
reports does rnot apply to information provided by the agency
itself, as opposed to information provideéd by sutside
sources; and (2) Daun-Ray risked an upfavorable svaluation
by not including explanatory intormation about the negative
areas of its past performance in its initial proposal.

We have reviewed the contentions of the protestar, the
interested party, and the agency, incluling the analysis of
Daun-Ray's performance on past;contracts, and for the
reasons sat forth below, we ccnclude that the agency was
‘required to discuss with Daun-Ray tha negative reviews of
its past performance. We also think that Daun-Ray was
prejudiced by tha agency's failure to hold such discussions.

Generally, agencies are raquired. to hold discussions with
all offerors whose proposals are. in the competitive range
for award. 10, U.5.C. § 2305(b) (4) (Supp. V 1993); FAR

§ '15.610;: Jaygor, B~240029.2 at al,, Oct. 31, 1990, 90-2 CPD
¥ 354.. Although discussions with offerors need not be all-
sncompassing, they must ba meaningful, which msans that an
agency is raquired to point out weaknesses, excesses, and
deficiencies in proposals unless doing so would result in
technical transfusion or technical leveling. FAR

§ 15.610(c), (d); Mikalix & Co,, 70 Comp. Gen. 545 (1991),
91=-1 CPD ¢ 527.

As an overlay onto the general requirement for discussions,
the RFP here included a clause setting 'forth the importance
of an offeror's past performznce under the svaluation
scheme, and advising offerors they would receiva an
opportunity to reply to unfavorable past performance

. raports. In addition, the clauss provided guidance to
offerors about the standards and approach the agancy would
use in its asseasment. The clauss stated, in relevant part:

"Evaluation of past performance will be a
subjective assessment based on a consideration of
all relevant facts and circumstances. It will not
be based on absolute standards of acceptable
performance. The [g)lovernment is seeking to
determine whather the offeror has consistently
demonstrated a commitment to customer satisfaction

6 B-255217.3; B-255217.4
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and timely dalivnfygotﬁﬁﬁality goods and servicas
at fair and reasonable prices, This is a matter

of judgment '

opportunity to address especially unfavorable
reports of past performance, and the offeror's
responsse or lack thereof will be taken intg
sonsideration.” (Emphasis added.)

As an initial imatter, we find unpersuasive the agency's
contention that this clause has no application to Daun-Ray
because the unfavorable reports were rsceived from within
tha agancy and not outside it, On its face, thera is no
language in the clause that limits its application to
unfavorable reaports from outside the agency. Without such
limits, offerors could reasonably sxpect theay would receive
an opportunity to address reports that wers “especially
unfavorable.," Since the DPSC contract data used here led
the agency to downgrade Daun-Ray's evaluation rating and
terminate its contract, we also think that the reports were
sufficiently unfavorable to trigger tha operation of the
clauss,

With respect to prejudice, we. find the agency's contentions
unpersuasive. In a recent decision (alsc involving DPSC)
interpreting a similar past performance evaluation clause
advising otferors they would be given an opportunity to
address "especially unfavorable" reports of past
performance, our Office concludad that:

"Whers, as is here conceded, an agency fails in
its duty to hold meaningful discussions and argues
that the protester was not prejudiced as a result
of that failure, we will not substitute
spaculation for discussions and we will resolve
any doubts in favor of the protestar; a reasonable
possibility of prejudice is a sufficient basis for
sustaining the protest." (cCitations omitted.) '
Ashland Sales & Serv., Inc.,, B-255159, Feb. 14, 1994, 94-1
CPD § 108. 1In other words, we will dany a proteat only
where it is clear from the record that the protester was not

prejudiced. Id,

Based on ‘our review of the record, we conclude'that ‘there is
a4 reasonable possibility of ‘prejudice. For example, in its
initial report the agency explained that Daun-Ray was
downgraded because three of its earlier contracts wece
extended dus to inexcusable delay, and becauss Daun~Ray
®"acknowledged the inexcusability of the delay and offered
consideration to the government.® In response, Daun-Ray
explained that for two of the contracts, -0400 and -0502,
the delivery delays were linked. Daun-Ray explains that it
had already dealivered ths base guantity under contract -0502

7 B=-255217.3; B-255217.4
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when tha government exsrcised the 100-percent option ‘for
that contract, and, at the same time, awarded Daun-Ray
contract =0400, At that point, Daun-Ray's fabric supplier,
Burlington Industries, was unable to provide sufficient
fabric to meet both production schadules, Daun-Ray further
explains that it contacted the two contracting officers
involved and met with both to negotiate a revised delivery
schadule satisfactory to both customers. Sinca, as a legal
matter, the delays wers not dus to yovernment action,
Daun-Ray agresd to provide compensation to the govarnment as
part of its negotiation to revise the delivery schedules in
thase contracts,

While there is no dispute that Daun-Ray's daslivery delays
under these contracts involvad issues for:which Daun-Ray,
and not the government, must be held responsible, whether an
offeror wmade a timely delivery under an earlier contract was
only one of the elements of past performance identified in
the evaluation clause. As guoted above, the past
performance clause used here advised offerors that the
evaluation would include a subjective assessment of all
relavant facts and circumstances, and would not be based on
absolute standards of acceptable performance, Specifically,
tha clause stated that the evaluators would also considar
information akout past workmanship, adherence to government
specifications, reascnable and cooperative behavior,
commitment to customer satisfaction, and the “offeror's
businesslike concern for the interests of the customer."

Pl s : Coder
Daun-Ray, .a small business, was purchasing fabric from a
large ‘and reputable supplier. Based on Daun-Ray's
sexplanation, when it learned of its supplier's‘difficulties,
it contacted the agency to advise it of the problem and to
seek :a constructive resolution. .The agency concedas that
Daun-Ray took these actions and that they were tha actions
of a responsible contractor. Given Daun-Ray's detailed -
explanations regarding the reasons ‘for its past
delinquencies, we cannot close the :door on the possibility
that ‘the agency--had it given Daun-Ray the opportunity to
respond--might have concluded that the company's actions
reflected other indicila of successful past performance
specifically set forth in the clause. There is a reasonable
possibility that DLA's rote recitation of undisputed
delingquencies, without response from the protaster,
prejudiced Daun-Ray in the reevaluation of the company's

proposal,

As a final matter, we also reject DLA's contention that
Daun-Ray should have anticipated the negative past
performance reports and included explanatory information
with its proposal. Not only is this contention in direct
conflict with the plain meaning of the RFP's statement that
cofferors will have an opportunity to rebut such reports,

8 B-255217.3; B-255217.4
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See Anerican Dev. Corp., B-251876,4, July 12, 1993, 93-2 CPD
§ 49, but we note that Daun-Ray's view of its past
partormance is very different from DPSC's view, 1In light of
the fact that Daun-Ray doas not view its past performance in
& negative light, it is unreascnable to expect that Daun-Ray
should know in advance to respond to the agency's concerns
about past pertormance in the initial proposal. Id,

OTHER PRCTEST ISSUES

In its two supplemental protests, Daun-Ray argues that the
agency improperly awarded a different quantity of .
undershirts to Wind Gap than the quantity set forth in the
RFP-~{,8., awarded both the base and option guantities at
one time--and argues that the agency failed to conaider the
larger number of contracts performed by Daun-Ray in
concluding that Daun-Ray 'and Wind Gap were equal in terms of
past performance. In view of our recommendation below that
the agency conduct discussions with Daun-Ray and, based on
those discussions, reconsider its award decision, Daun-Ray's
challenge to DLA's agreement to award the option quantity is
.academic and need not be resolved. This decision also
resolves Daun~Ray's challenge that the cost/technical trade-
off decision failed to consider the diffasrence in the number
of contracts performed by the two companies. Since we
sustain Daun-Ray's challenge to the agoncy's failure to give
Daun-Ray an opportunity to respond to the nagative reports
regarding its past performance, the agency will need to make
a new cost/taechnical tradeoff decision upon completing its
reassesanent of Daun-Ray after holding discussions regarding
its past performancae.

CONCLUSIONS AND RECOMMENDATION

We cbncludq)that DLA failed to hold meaningful discussions
with Daun-Ray regarding its past performance after the
agency reavaluated Daun-Ray's proposal in response to the
Wind Gap protest. We also conclude that Daun-Ray was
prejudiced by tha agency's failure in this area.

We recommend that the agé%dy conduct’discussions with
Daun-Ray concerning its, past performance, reevaluate the
proposal in accordance with those discussions, and
reconsider the cost/technical tradeoff decision. Since DLA
has elected to proceed with performance of this centract
notwithatanding the protest, as permitted by FAR N

§ 33.104(b) (1), we recommend that if Daun-Ray is found to
offer the greateast value to the government, the agency
sither terminate the remainder of Wind Gap's contract and
raaward to Daun-Ray, or if termination is not practicable,
racompete the option quantity included in this contract and
compensate Daun-Ray for its proposal preparation costs.

9 B=-255217.3; B=-255217.4
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DLA should reimburse Daun-Ray for its costs of filing and
pursuing this protest, including attorneys' fees, 4 C.F.R.
§ 21.6(d) (1) (1994). In accordance with 4 C,F,R, § 21,6(f),
Daun-Ray's certified claim for such costs, including the
time expended and costs incurrad, must be submitted directly
to the agency withir 60 days after receipt of this decision,

The protest is sustained.

Comptroller Genaral
of the United States
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